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cp ~~:File No: V2(ST)/203/Ahd-l/2017.;18
Stay Appl.No. NA/2017-18

~~~Order-In-Appeal Nos. AHM-EXCUS-001-APP-402-2017-18
~Date : ;. ;,,1-03-2018 "GITTT ffl m'I" mw Date of Issue

7,/eJ3ft" 3diT ~ ~ (;,rqrc;r) &RT "CfTffif
Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order-iq:--Original No. CGST-VI/Ref-64/Technobrain/17-18~: 21 /12/2017-
issued by Assistant Commissioner, Central Tax, Ahmedabad-South

3!41c1cbaf <ITT -.=rm ~ YCTT Name & Address of the Appellant / Respondent
Technobrain IT Solution

Ahmedabad

al{ anfh g 3rfta 3rar sriits 3ra aar ? at a gr am? # uf aenRnf# aar T tr 3rf@earl mt
;,rqrc;r m gr)ervr am4a wgd a Far ?& 1

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

7rdlr gr@tern maaa
Revision application to Government of India :

(1) 34tr Gare zrca arf@rz, 1994 t arr 3ra# ag mgmta gar er <ITT ~-'clffi cB" ~~ ~
cf> 3R'[7@ gr?tern 3ma srfl fra, maal, fa inra, lua far, atft if5ra, flat tu '+fcA, m=rc't mrf, { ff
: 110001 <ITT m'i" '1fAT ~ I

~(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
~;;Jlinistry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ +1rn ~ w. cf> mr ii sra }ft gR qrva fa4twsrr zur 3rI ala i m fcITTft ~~ ~
verIr im a Gia g; mf i, a f}ft +rwer a wsr i are a fh8ta»a i a fhft aver i ztm at ,hzn cf>
<ITT"R "st "ITTI
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.. -
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(s) qa are fa# g ur rear A<1ffact -i:r@ lN. m -i:r@ faRfa sq#hr zycn aa m R 3Trzc 1m: cfi ~ if \iTI" 'l=rR"<'f # ars fatz zn1 q? # Raffa -g I

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to ·any country or territory outside India:

(Gr) zaf zgee r gram fag fa= 'l=rR"<'f a ars (urea ur per ni) f.n:rffi -Rlurr 1Tm -i:r@ 'ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if araa #l uraa zyc # :r@Ff a fg sitst ifs mr1 #t{&sit ha arr?r uit sa err ya
frn:r:r cfi ~ ~, ~ cfi &RT IfTffif cJT ~ lN m We:- if fa srfefa (i.2) 1998 tTRf 109 &RT
fgaa fag ·T; sty

(d) Credit of any duty allowed' to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the·Financ~ (No.2) Act, 1998.

(1) a4tu sna zyea (sr8Ga) Rua4), 2001 <5 frn:r:r 9 cfi 3:fct.fct" RlAFcfcc qua in zg-a at ufaii j, 0
Afilm~ cfi >ffa" 3m )fa feat -&Fl 'llffi cfi '41m cl--3rrzr gi r@ha 3er at at-at uRi a arr
URra 34at [hut Ir al@l tr gar z. ml grftf #a 3lctlTTf tTRT 35-~ if~ tJ5l' cfi :fTct"R
cfi x-1Wf cfi ~ tl"3lR-6 "cJ@"R cBl' >i"fa" ~ m-;fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
.copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major He.ad of Account.

(2) RR@car 3mr4a # rr urs vivaa ya carg q2) a wa cjJlf if wm .200/- tJ5l'x-l :rmr,=r cBl' \ilW
3ITT ugi ica vaav ala a unrar zt "ctT 1 ooo / - cBl' tJ5l'x-l :r@R cBl' \ilW I
·. :.¢

The revision application shall bli accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

#tar zyca, a€tu snr zjc vi #ara or#l8tr nnerau a ,f 3rqtca
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

°
(1) a4hr area zre tf@fr, 1944 cB1' tTRT 35-~/35-~ cfi 3:fct.fct-:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) saffaa qRea 2 (1) i sag 31gar # srarar 6t 3r#ca, r#cit a mr i fr zyca, a#ta
Gara gyc vi lara raft mrznf@raw (fRrbz) 6t ua 2fr 4)feat,snar i 3it-2o,
#ea zfuanus, quit au, rziarald-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, , Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.

0



• The appeal to the Appellate Tribunal shall be filed in quadruplicate in. form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rule's, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) "lift ~~ if ~ ~~ cnT tFllcl~I "ITTcTT r5° it r@a pc silt frg 6r ar 4Tar qjr
ir h fan Grat a1Reg g ea # aha gy ft fa frat rat arfaa # f zrerRrf 3rfl#ta
Inf@raw at va rft z #trwar t ya Gr4a fr vfRtr t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for .each. ·

(4)

0
(5)

(6)

zurzrcrzr ggc 3rf@fru 197o zqr viz)fer at~-1 siafa feufRa fag 374II al mraa zu
Te 3mr?gr zrenRerf Rufu qTf@rant a mat j u@ta al va #R tTx 6.6.so ha ar ararrzu zyea
feasu sin aft
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of.the.court fee Act, 1975 as amended.

gr 3it vi±fer Tri at Pl li?! 0 1 ffi cf@ frr:r:rr ct)- GITT ~ ~~ fclRiT \if@'[ r5° 'GTI' ~ ~,
~'3cll Ia yea vi ara or4lhr uznf@raw (nl lltfcl!Ef) frr<:r:r, 1982 if frrl%cr r5° I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

ft zyea, hr sgra yea g hara 3r4#hr +urn@raw (Rrec), # >ITT!" 3ftfrc;rr cf) ~ if
acr ±iar (Demand) vi is (Penalty) cnT 10% uamr #a 37far ? zaifa, 3ff@raarua star 1or

~~ r5° !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

~3c'cnc;- ~~ 3ffi"Wff cf,{~~. ~rrfiic;rwrr II~cfil' a:fldf"(Dnty Demanded) -
3

(i) (Section)~ nD ~~~ uftr;
. (ii). fc;rm~~~ cfil' '{ITT)';
(iii) her4z3heRriafer 6haaezr zf@r.

> zrzTasma'iRa3r4)' ii szkasaft aear ii, ar4hr'fra h ferua aria aca fear zrznrk."' ('\ .:, "

For an appeal to be filed before the CESTAT, 10% of.the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rl)le 6 of the Cenvat Credit Rules.

~W~f c);. ,;ml' 3r4ha 7f@rawr a gr ii eyes 3rmIT \rc,:q; <Jr a-as" Ra7Ra z atr faa \rc,:q; c);

10% mrarar ~ 3ITT"~~a-us faalfa zt aa a-as t- 10% srarae r r sr matt ?] •- ."' "' / - ,,, ..• .._~4!!°'' . -, :Jq.,.

In view of above, an appeal against this order shall lie before the Tribunal o,ifpJf~~iJf>
10% of the duty demanded where duty or duty and penalty are in dispute, or Je'~.'a\.itii;y;.'JI~re{/~,

It I . . d' t » 1E. '-alpena y a one Is m 1spu e. · \'.~ ~- 1l?:~ '' ,.2.,
» • 'e"0.c .,9
.,Ao" #
Searea,_,__-.:...
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ORDER-IN-APPEAL

Mis. Techno Brains IT Solutions Pvt. Ltd., Shop No. 304, 3
rd

Floor,

Binali Complex, Opposite Torrent Power Zonal Office, Naranpura, Ahmedabad-380013

(hereinafter referred to as the 'appellant') has filed the present appeal against the Order

in-Original No. CGST-VI/REF-64/TECHNO BRAINS/2017-18 dated 21.12.2017

(hereinafter referred to as 'impugned order') passed by the Assistant Commissioner,

Div-VI, Central GST, Ahmedabad South Commissionerate (hereinafter referred to as

'adjudicating authority').

2. The facts of the case, in brief, are that the appellant filed refund of service tax paid

on input services received by them for providing export of output service (Information

Technology Software Services) in terms of Notification No. 27/2012 CE (NT) dated

18.06.2012, along with relevant documents. On scrutiny of the documents, the refund

sanctioning authority in order to make sure that the refund filed is correct and proper,

issued a letter dated 12.12.2017 to the appellant asking for submission of certain

documents and details within 5 days. However, no reply was obtained from the appellant

regarding submission of the documents and an order was passed ex parte by the 0
adjudicating authority rejecting the refund claim.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that:

(i) they received the copy of the letter dated 12.12.2017 on I 8.12.2017 and the impugned

order was passed on 21.12.2017 rejecting the refund claim despite the fact that five days required

for submission of documents and details had not lapsed and proper opportunity of being heard

was not given to them and thus the adjudicating authority did not follow the principles of natural

justice while passing the order. Further, the adjudicating authority demanded copy of audited

Balance Sheet, Form 26AS, Income Tax return for the Financial Year 2016-17 of their service

provider Shri Hirai Shah; that the adjudicating authority also demanded copy of the ST-3 return

for October, 20 I 6 to March, 2017 along with copies of the service tax challans related to the said

return, of the service provider. ; that as the service provider Shri Hirai Shah, is legally not bound

to furnish the documents to the appellant, the demand of the aforementioned documents by the

adjudicating authority seems unreasonable.

(ii) since no show cause notice was issued the principles of natural justice were violated.

(iii) the adjudicating authority has wrongly categorized the input service "Dedicated

Developer to work on HHA, Home Healthcare Portal" as "Manpower Recruitment or supply

Agency Service"; that as the input service falls under the category of Information Technology

Service only and hence they are not liable to pay tax under Reverse Charge Mechanism.

O

The appellant further requested to set aside the impugned order.

4. Personal hearing in the matter was held on 14.03.2018 wherein Shri Jasmal Jidija

and Shri Punit Prajapati, both Chartered Accountants, appeared on behalfof thea "@»
appellant. They reiterated the grounds of appeal and further requested to4%9%%-a%2%%:=.° '' 57·&' "co ±%# A+ 3$°°

"lf.t,';,fEOAb;,..O * ')\,
enea%
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5. I have gone through the facts of the case and submissions made in the appeal

memorandum as well as during the personal hearing. The question to- be decided is

whether the appellant is eligible for service tax refund under notification No. 27/2012 CE

(NT) dated 18.06.2012 or otherwise. In the instant case, I find that the adjudicating

authority passed the impugned order rejecting the refund claim without giving sufficient

time for submission of the documents and sufficient opportunity of being heard. Further,

I also find that the adjudicating authority sought certain documents and details [as

discussed in Para 3(i)], supra which were related to the service provider Shri Hiral Shah

of the appellant. Seeking service provider's documents from the appellant I find is not

supported by law.

-
5.1 I find that the appellant in their grounds of appeal has argued that the adjudicating

authority wrongly categorized the input service "Dedicated Developer to work on HHA,

Q Home Healthcare Portal" on which CENVAT credit has been availed as falling under the

category "Manpower Recruitment or supply Agency Service" while passing the

impugned order. This finding is not legally tenable since the adjudicating authority

cannot assess the classification of the appellant's supplier. The ideal person to decide this

issue would be jurisdictional proper officer of the appellant's supplier. In case, this has

not been challenged by the said proper officer, the question of disputing the classification

simply does not arise.

6. However, since the appellant is himself on record that he was not provided

C,

-
appropriate time to submit the documents, it would be proper to remand the matter back

to the adjudicating authority. The adjudicating authority is directed to keep in mind the

directions mentioned in para supra while deciding the issue/refund. Needless to state, the

adjudicating authority will ensure that the principles of natural justice are not violated.

The appellant is also directed to submit all the documents, to substantiate his case, subject

to my observations recorded supra.

7. 3r41aaaf arr a#Rt n{ 3r4taargzrt 3alaath fszr 5art
7. The appeals filed by the appellant stands disposed of in above terms.et--

(sar 2in)
311gE# (3r4)er)

Attested

Mk%..Ms
Superintendent (Appeals)
Central Tax, Ahmedabad

BY R.P.A.D.
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To,
MIs Techno Brains IT Solutions Pvt. Ltd.,
Shop No. 304, 3" Floor, Binali Complex,
Opposite Torrent Power Zonal Office,
Naranpura, Ahmedabad-380013

Copy to:

1. The Chief Commissioner of Central Excise· Zone, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad South.
3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad South
4. The Dy./Asstt. Commissioner, Central Excise, Division -VI (Vastrapur) Ahmedabad

South
$Guard file
16. P. A. file.


