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Passed by Shri. Uma Shanker, Commissioner (Appeals)

‘ T Arising out of Order-in-Original No. CGST-VI/Ref-64/Technobrain/17-18 fesits: 21/12/2017
s issued by Assistant Commissioner, Central Tax, Ahmedabad-South

) srfieat &1 A gd war Name & Address of the Appellant / Respondent
Technobrain IT Solution
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

ARG ORBR HT GO aaT :
Revision application to Government of India :

(1) B I Yod AR, 1904 B YRT AT Y FAY T A B IR A G GRT BT GG B Yo WGP
@ afcie el STRE el Wi, ARG WRAR, Ricr H3erd, owd e, el A, siae < wee, wae ar, 99 Qe
: 110001 WY & A T8 | :

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
i Q;;/Iinistry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) I W B T D A ¥ o N B eREn ¥ R AuemR @ o prEm f A ARl 9ienR @ g
HUSIR & Ao & WY gY AR, A1 el HUSMR A1 woeR ¥ =R 9% fhdt erar ¥ A el avsrR # g At @ ufiar @
3R g § :

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to ‘any country or territory outside India.
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(¢) In cése of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
3ife ST Bl UG Yoob B YA @ oIy Sl SYLT DiSe A9 & T8 § 3% U MM Sl §9 oRT U
o & qafee  omga, aflel @ g1 WIRG O WHY WR AT 915 A facy affew (F.2) 1998 €RT 109 BRI
gy fpy Q&

(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the-Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

A Yoh, DT SUET Yob U Warh] el <ImaniieRe & Gfy ardien—
Appeal to Custom, Excise, & Servic_ie Tax Appellate Tribunal.
() S ST Yo -3, 1944‘% URT 35—41 /35—8 & 3fiia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a} To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, - Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in.form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

DI JeUTET Yob Ud HATRY Uiy iR (Graffafy) frw, 1082 § Fifka 8 '

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

W Yoo, BIY TG Yoo T4 QaIH] AU _amieRer (RRSe), & iy orfiel & amwer A
hcied AfaT (Demand) U4 &5 (Penalty) BT 10% TJ STAT FAT 31T § | getifes, 3iReparst 9d o1 10
FS TUT 5 |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) .
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For an appeal to be filed before the CESTAT, 10% of.the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

“Under Central Excise and Service Tax, “Duty demanded” shall include:
) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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10% of the duty demanded where duty or duty and penalty are in dispute, or ﬂggalty‘;
penalty alone is in dispute.” : \i

.
J(A\C ] 1,
> BES >
‘pay

In view of above, an appeal against this order shall lie before the Tribunal %3 payr




F.No. V2(ST)203/Ahd-1/2017-18

ORDER-IN-APPEAL

MJs. Techno Brains IT Solutions Pvt. Ltd., Shop No. 304, 3* Floor,
Binali Complex, Opposite Torrent Power Zonal Office, Naranpura, Ahmedabad-380013
(hereinafier referred to as the ‘appellant’) has filed the present appeal against the Order-
in-Original No. CGST-VI/REF-64/TECHNO BRAINS/2017-18 dated 21.12.2017
(hereznaﬁer referred to as ‘impugned order’) passed by the Assistant Commissioner,

Div-VI, Central GST, Ahmedabad South Commissionerate (hereinafter referred to as

‘adjudicating authority’).

9. The facts of the case, in brief, are that the appellant filed refund of service tax paid
on input services received by them for providing export of output service (Information
Technology Software Services) in terms of Notification No. 27/2012 CE (NT) dated
18.06.2012, along with relevant documents. On scrutiny of the documents, the refund
sanctioning authority in order to make sure that the refund filed is correct and proper,
issued a letter dated 12.12.2017 to the appellant asking for submission of certain
documents and details within 5 days. However, no reply was obtained from the appellant

regarding submission of the documents and an order was passed ex parte by the
adjudicating authority rejecting the refund claim. i

3. Being aggrieved, the appellant has filed the present appeal on the grounds that:

() they received the copy of the letter dated 12.12. 2017 on 18.12.2017 and the impugned
order was passed on 21.12.2017 rejecting the refund claim despite the fact that five days required
for submission of documents and details had not lapsed and proper opportunity of being heard
was not given to them and thus the adjudicating authority did not follow the principles of natural
justice while passing the order. Further, the adjudicating authority demanded copy of audited
Balance Sheet, Form 26AS, Income Tax return for the Financial Year 2016-17 of their service
provider Shri Hiral Shah; that the adjudicating authority also demanded copy of the ST-3 return
for October, 2016 to March, 2017 along with copies of the service tax challans related to the said
return, of the service provider. ; that as the service provider Shri Hiral Shah, is legally not bound

to furnish the documents to the appellant, the demand of the aforementioned documents by the

adjudicating authority seems unreasonable.

(ii) since no show cause notice was issued the principles of natural justice were violated.

(iii)  the adjudicating authority has wrongly categorized the input service “Dedicated
Developer to work on HHA, Home Healthcare Portal” as “Manpower Recruitment or supply

Agency Service”; that as the input service falls under the category of Information Technology

Service only and hence they are not liable to pay tax under Reverse Charge Mechanism.

The appellant further requested to set aside the impugned order.

4. Personal hearing in the matter was held on 14.03. 2018 wherein Shri Jasmal Jidija

and Shri Punit Prajapati, both Chartered Accountants, appeared on}eﬁah‘; of the
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appellant. They reiterated the grounds of appeal and further requested to /
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F.No. V2(ST)203/Ahd-1/2017-18

5. I have gone through the facts of the case and submissions made in the appeal
memorandum as well as during the personal hearing. :The question to-be decided is
whether the appellant is eligible for service tax refund under notification No. 27/2012 CE
(NT) dated 18.06.2012'or otherwise. In the instant case, I find that the adjudicating
authority passed the impugned order rejecting the refund claim without giving sufficient
time for submission of the documents and sufficient opportunity of being heard. Further,
I also find that the adjudicating authority sought certain documents and details [as
discussed in Para 3(i)], supra which were related to the service provider Shri Hiral Shah
of the appellant. Seeking service provider’s documents from the appellant I find is not

supported by law.

5.1 1 find that the appellant in their grounds of appeal has argued that the adjudicating
authority wrongly categorized the input service “Dedicated Developer to work on HHA,
Home Healthcare Portal” on which CENVAT credit has been availed as falling under the
category “Manpower Recruitment or supply Agency Service” while passing the
impugned order. This finding is not legally tenable since the adjudicating authority
cannot assess the classification of the appeﬂant’s supplier. The ideal person to decide this
issue would be jurisdictional proper officer of the appellant’s supplier. In case, this has
not been challenged by the said proper officer, the question of disputing the classification

simply does not arise.

6. However, since the appellant is himself on record that he was not provided
appropriate time to submit the documents, it would be proper to remand the matter back
to the adjudicating authority. The adjudicating authority is directed to keep in mind the
directions mentioned in para supra while deciding the issue/refund. Needless to state, the
adjudicating authority will ensure that the principles of natural justice are not violated.
The appellant is also directed to submit all the documents, to substantiate his case, subject

to my observations recorded supra.
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7. The appeals filed by the appellant stands disposed of in above terms.
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Attested

(Vinoc.H:ﬁEose)/

Superintendent (Appeals)
Central Tax, Ahmedabad

BY R.P.A.D.
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To,

M/s Techno Brains IT Solutions Pvt. Ltd.,
Shop No. 304, 3" Floor, Binali Complex,
Opposite Torrent Power Zonal Office,
Naranpura, Ahmedabad-380013
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Copy to:

1. The Chief Commissioner of Central Excise Zone, Ahmedabad.

2. The Commissioner of Central Excise, Ahmedabad South.

3. The Additional Commissioner,(Systems) Central Excise, Ahmedabad South

4. The Dy./Asstt. Commissioner, Central Excise, Division —VI (Vastrapur) Ahmedabad
South

\/SGuard file
6. P. A. file.




